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Watch That Deadline: Court of Appeal Holds That Losing Party’s Failure
To File A Petition Or Response To Correct Or Vacate An Arbitration Award
Within 100 Day Time Period Under Code of Civil Procedure Section 1288 Will
Result In Forfeiture Of Right To Correct Or Vacate The Award Even Where The
Arbitrator Exceeded His Powers Under The California Arbitration Act

By: Edward F. Morrison, Jr., Esq.
Christina S. Karayan, Esq.

In a published opinion which will provide further finality to arbitration
awards, the California Court of Appeal, Second Appellate District, ruled that the
losing party to an arbitration will be precluded from filing a petition to correct or
vacate the award, even if the basis to correct or vacate is valid, if the party fails to
act within 100 days of the service of the award.

This decision of the Court of Appeal was issued in the case of Eternity
Investments, Inc. v. Michael Brown (2007) DJDAR 7816 (“Eternity case”). In the
Eternity case, Eternity Investments, Inc. (“Eternity”) filed a complaint seeking
damages for breach of contract and to enforce a mechanic’s lien under a Home
Improvement Contract which Eternity had entered into with Michael Brown and
Amy Brown (collectively, the “Browns”) for the remodel of the Browns’ kitchen.
The Home Improvement Contract contained an arbitration clause which
provided that all disputes would be subject to binding arbitration before the
American Arbitration Association. Eternity sought approximately $50,000.00 in
damages. After Eternity filed its complaint, the Browns filed a demand for
arbitration with the American Arbitration Association and sought approximately
$30,000.00 in damages from Eternity. Thereafter, Eternity filed an answering
statement and a counterclaim in the same amount which had been sought under
its complaint.

At arbitration, the arbitrator rendered an award in Eternity’s favor in the
sum of $36,575.00. On September 7, 2005, the American Arbitration Association
served a copy of the signed award on the parties by mail and facsimile. On
January 6, 2006, Eternity filed a petition in the trial court to confirm the
arbitration award under Code of Civil Procedure section 1288. Eternity asserted
that the Browns had failed to file a petition to vacate or correct the award within
100 days from the service of the award and argued that the Browns’ right to
challenge the award had been forfeited.







